
DOCKET FILE COpy ORIGINAl

WJB-TV Fr. PIERCE LIMITED PARTNERSHIP
8423 US #1

Port St. Lucie, FL 34985

RECEIVED

JUN 11 1993

FEBLCfIIUI:ATDSC(IIISSI(W
cm:eCfTJE ERE'TMY

I,

KENNETH B. HALL
Ocaeral Maalcer

June 10, 1993

Ms. Donna R. Searcy
Secretary
Pe4eral Co..unication co..i ••ion
1919 M Street, N.W. Room 222
Washington, D.C. 20554

Re: Petition for Clarification

Dear Ms. Searcy:
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in MM Docket NO.:, 92-261J
Enclosed for filing on behalf of WJB-TV Ft. Pierce

Limited partnership is the original and nine copies of a Petition
Clarification in MM Docket No. 92-265.

The Original signed copy of this Petition is being sent
to you by Federal Express today.

If you have any questions about this matter, please feel
free to call me.

Very truly yours,

WJB-TV Limited Partnership
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Kenneth E. Hall
General Manager
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WJB-TV Ft. Pierce Limited Partnership ("WJB"), pursuant

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Implementation of Sections 12 and 19 )
of the Cable Television Consumer )
Protection and competition Act of 1992 )

)
Development of competition and )
Diversity in Video Programming )
Distribution and Carriage )

to the Commission's Rules, hereby files this Petition for

Clarification of the Commission's First Report and Order in the

above-referenced docket. While the First Report and Order

discusses several important issues, this Petition will address only

one -- that of exclusive contracts between cable operators and

programming vendors and their detrimental effect on competition in

the video marketplace.

WJB filed comments and reply comments in this proceeding.

In a footnote to its reply comments, WJB noted that two vendors,

including the Sunshine Network ("Sunshine"), still refuse to sell

their programming to WJB. In response, on March 10, Sunshine

submitted a permitted §X parte filing in this proceeding which

asserted that its "policy and practice" was to make its programming

available to wireless cable operators. See Exhibit "A" attached.

However, as of the date of this filing, a full ninety-two days
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after Sunshine's §X parte filing, WJB is still being denied access

to Sunshine's programming.

In fact, after the filing of WJB's reply comments and

Sunshine's §X parte letter, the two parties negotiated a carriage

agreement. At Sunshine's instruction, WJB executed without

modification a programming contract provided by Sunshine and

returned the contract to Sunshine. WJB purchased new equipment at

Sunshine's direction and tested the signal. In anticipation of

receiving the programming, WJB printed schedule line-up cards and

informed their customers that Sunshine's programming would be

provided beginning on April 1, 1993 as the parties had agreed.

However, late on the afternoon of March 31, 1993 the day before the

service was to commence, Sunshine informed WJB that it would not

provide its programming to WJB on April 1, 1993 due to the

existence of an "exclusive contract" provision with WJB's hardwire

competitor. See Exhibit "B" attached. The sudden and unexpected

loss of this programming has predictably caused significant

financial and credibility losses to WJB.

This entire episode illustrates the frustrations of the

wireless cable industry on the programming issue. Whether

programming is denied as a result of outright refusals to deal,

exclusive contracts, or any other reason, the effect is that

wireless operators are placed at yet another competitive

disadvantage. Although WJB believes that Section 628 of the

Communications Act of 1934 (section 19 of the new Cable Act)

already prohibits these actions, and specifically the enforcement
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of exclusive contracts, it is filing this Petition in anticipation

of contrary arguments that could be raised in the future in order

to further delay the availability of the programming.

Congress has already determined that exclusive contracts

are to be prohibited in virtually all cases. 47 U.S.C. 628(C);

First Report and Order at Paragraph 63 ("Congress has clearly

placed a higher value on new competitive entry than on the

continuation of exclusive distribution practices to impede this

entry"). Given this directive, the only remaining question under

the rules is when, not whether, the prohibition should commence.

And given the conclusions of Congress against exclusive contracts,

pUblic policy would dictate that the prohibition against such

contracts become effective at the earliest date possible.

The First Report and Order recognizes that section

628 (b), the general prohibition against unfair practices and

methods of competition, is intended to be construed broadly and to

include the specific activities referenced in section 628(c). ~

First Report and Order at Paragraphs 40-41. In other words, an

activity enumerated in subsection (c) (such as the use of an

exclusive contract) is, by definition, prohibited under subsection

(b). Because subsection (b) became effective on December 4, 1992,

WJB believes that the continued enforcement of exclusive contracts

after that date is prohibited.

The First Report and Order also provides that the

requlations adopted in response to Section 628(c) are to become

effective on July 16, 1993. First Report and Order at Paragraph
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162. At the very least, the prohibition against exclusive

contracts under the Commission's rules should become effective on

that date. However, WJB is concerned that some vendors may seize

upon the language in Paragraph 122 of the First Report and Order,

which arguably provides a 120 day period for offenders to bring

their contracts into compliance1, as an excuse for further delaying

the availability of their programming to competing multichannel

video distributors. The fear is that these vendors will construe

this period as providing yet another reprieve from having to comply

with the mandates of the 1992 Cable Act.

There is no reason to delay the effective date of the

prohibition throughout the 120 day renegotiation period. During

this period, the original parties will presumably be negotiating a

new non-exclusive arrangement. These negotiations will occur,

regardless of whether the prohibition becomes effective on July 16

or November 13. Thus, given the policy arguments favoring prompt

implementation and the clear findings of Congress in enacting the

1992 Cable Act, no legitimate reason exists for delaying the

effectiveness of the prohibition. 2

In fact, a fair reading of Paragraph 122 indicates that the
120-day provision applies only to discrimination violations and not
to exclusivity violations.

2 Of course, if the prohibition is not deemed effective
until after a new contract is reached, vendors may purport to spend
the entire 120 day period negotiating, the result being that the
benefits of the new rules would be delayed for the longest possible
period. This possibility illustrates another policy argument in
favor of immediate effectiveness.

4



Under the commission's Rules, WJB believes that beginning

on July 16, 1993,3 all providers should be offered the programming

on the same terms given to their competitors in the marketplace.

If, during the 120-day renegotiation period, the original parties

reach a new agreement, the terms of that agreement should then be

offered to all other providers.

The effect of this proposal would be that beginning on

July 16, all video providers in a given market would be placed on

an even playing field. From that date forward, each would have

equal access to programming on equal terms and conditions. Any

other course of action would allow for the continuation of the very

same tactics that Congress has expressly found to be unfair.

Furthermore, such an interpretation would be contrary to one of the

primary intentions of Congress in enacting the 1992 Cable Act, that

of promoting competition in the video marketplace.

WJB-'1'V I'T. PIBReB LIMI'1'BD PAR'1'MBRSBIP

BY:~C-/!-£
Kenneth E. Hall
General Manager

3-WIRBLESS\FCC\PBT.RB<::

3 WJB believes that the underlying statute specifically
voids exclusive contracts as of December 4, 1992.
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EXHIBIT "A"
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March 10, 1993
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BY llANO DELIVERY

Ms. Donna R. Searcy, Secretary
Federal Communications Commission
Room 222
1919 M Street, N.W.
Washington, D.C. 20554

Re: Notification Of Permitted Written Ex Parte
Presentation KM Docket No. 92-265

Dear Ms. Searcy:

The Sunshine Network, by its attorneys, and pursuant to
section 1.1206{a) (1) of the Commission1s Rules, hereby'submits an
original and on~ copy of this memorandum and attachment regarding
a permitted written 'ex parte presentation to the Commission Staff
regarding MM Docket No. 92-265.

On Wednesday, March 10, 1993, Burt Braverman, of Cole,
Raywid & Braverman, counsel for the Sunshine Network, submitted a
letter to certain staff of the Common Carrier Bureau, Mass Media
Bureau and Office of General Counsel, including Mr. Bill Johnson,
Ms. Alexandra Wilson, Ms. Diane Hofbauer, Ms. Rosalie Chiara, and
Mr. Jim Coltharp. The letter corrects certain misstatements
contained in the Reply Comments of WJB-TV, Fort Pierce, Limited
Partnership ("WJB-TV"), in response to the Notice of Proposed
Rulemaking in MM Docket No. 92-265, F.e.C. 92-543 (Rel. Dec. 24,
1992), which sought comment ~n ~he implementation of Sections 12
and 19 of the Cable Television Consumer Protection and
Competition Act of 1992. Those provisions deal with the



COl-E. RAYWIO & BRAV'f.:RMAN

Ms. Donna R. Searcy, Secretary
March 10, 1993
Page 2

development of competition and diversity in video programming
distribution and carriage. WJB-TVts Reply Comments contain
certain misstatements concerning access to the Sunshine Network's
programminq. Two copies of the letter are attached.

If you have any questions, please contact the
undersigned.

s ectfUu: nmitted.

BraveU;lIJ)jJ/t~{~afJ.-,
(...

Attachment

cc: Mr. Kenneth E. Hall (w/attachment)
Mr. Bill Johnson (w/attachment)
Ms. Alexandra Wilson (w/attachment)
Ms. Diane Hofbauer (w/attachment)
Ms. Rosalie Chiara (w/attBchment)
Mr. Jim Coltharp (w/attachment)

• ,'.', '~". ", ...... ~~,. ' .. 'f' .'
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Federal Communications Commission
March 10, 1993
Page 3

bec: David Gluck
David Almstead
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"£LECOP~ER

(2021" ,2'0081

Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: pocket 92-265

Gentlemen:

This letter is submitted on behalf of the Sunshine
Network, a Florida joint venture that operates a sports and
public affairs cable television network in the state of Florida.
The purpose of this letter is to correct a misstatement contained
in the reply comments of WJB-TV, Fort Pierce, Ltd. Partnership,
operator of a wireless cable system. At paqe 8, note 5 of its
reply comments, WJB stated that Itit has been denied access to •••
the Sunshine Network, which apparently [is] not offered to any
wireless cable operators." That statement is incorrect in two
respects.

First, the Sunshine Network has no record of ever
haVing received a request from, or having been contacted by any
representative of, WJB-TV regarding carriage of Sunshine Network
service. Neither the Sunshine Network nor anyone representing
the Networ~ has denied WJB-TV access to the Network's
programming.

Second, it is the policy and practice of the Sunshine
Network to make its programming available not only to cable
television systems but also to SMATV and wireless cable operators
as well, to thQ Qxtent consistent with other contractual
obligations. The Sunshine Network currently pro~ides its
programmin9 to some, and is negotiating carriage ri~hts with
other, wireless cable operators in the State of Florida.ll

.

~I Upon investigation of WJB-TV's misstatement, Sunshine
Network learned that WJB-TV is affiliated with Coastal



COL.~. RAYWID & eAAV£RMAN

Federal Communications Commission
March 10, 1993
Page 2

Please place this correspondence in the referenced
Docket in order to make the record complete and accurate
regarding the Sunshine Net~ork's policy and practice regarding
access to its programming.

Vr;;r~Y!!:S'
LtJBr\~J~~
Attorney for the
Sunshine Network

cc: Mr. Kenneth E. Hall
Mr. Bill Johnson
Ms. Alexandra Wilson
Ms. Diane Hofbauer
Ms. Rosalie Chiara
Mr. Jim Coltharp

[Footnote Continued]

Cable, a MMOS operator in St. Lucie County, with whom
Sunshine Network is currently negotiating an affiliation
agreement. Apparently, Coastal Cable is affiliated with
WJB-TV. However, Coa6~al Cable never disclosed that
relationship or indicated that it was seeking carriage
rights for WJB-TV.



EXHIBIT "B"

~his ,will confirm our telephone conversation today
regarding your requQ£t for affiliation with the Sunshine Network.
As I explained to you, the Federal Communica~1ons Commission is
about to announCQ ~ho adoption of regulations imp1ementing
Section 628 of the 1992 Cable Act, regarding program access.
Those regulations, tha text of which will not be released for
approximataly thirty days, will prescribe in detail the extent to
which exclusive programming contracts are being federally
preempted.

,
I!~ •

March 31 .. 1993

ATTORNE.Y6 AoT LAW

S(;CONO ,,"l.OOR

\~I~ P&:NNS'l'l.V,",NIA AV!NUt.. fol. W.

W,",S1-<INOTON. a. C. 200015.3 4 58

(202) 659'9750

COLE, RAYWID & BRAVERMAN

..'
,

' ..

: ..•.

""';.;
•~
~,",:;;

Dear Mr. Windu6:

Until th~.text of those re9ulations is released, it i~

impossible for the Sunshine Network to know whether it may,
consistent with contractual obligations in certait1 of its current
affiliation agreements, commence providing service to Coastal.
Please understand that this is not intended to be a d~niai of
your request for serv~c~. Indeed, the Network is ready to launch
service to you immeaiately upon a determination that f~deral

regUlations permit the institution of such service without
violation of Qxisting contractual obligations. Indeed, we are
aware that you havQ already taken stQ~S to ready your ~ystem for
carriagQ of the Networx's programming and, therefore, we will act
expeditiously immediatelY upon the release of the text of the
FCC's regulations. .

.. .o-UTT(D ... "c...~.", va"l'" 0""'-'"

_fTTCO'" "'OOG'OfU. 0 .......

Mr. Mark W1ndus
Coastal Wireless Cable Television
P. O. Box 7307
Port St. Lucie, FL 34985
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cd: Dav1~ Gluck, Esquire
Mr. David Al~stead

matter.
We thank you for your cooperation and patience in this
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